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Executive Summary

Both the House and Senate 2026 National Defense Authorization Acts (NDAAs) include language
expanding the use of assisted reproductive technologies (ART), including in vitro fertilization (IVF).
Said language requires the use of federal funding for technologies that are largely unregulated and
have led to myriad harms for families seeking to conceive.

While Liberty Counsel Action first and foremost recognizes the incalculable worth and value of every
child born as a result of IVF and ART and extends the utmost compassion to all couples who have
faced or are facing challenges to conceive, at the same time, we recognize the core ethical dilemma
IVF and ARTs present: Most live births are preceded by an IVF cycle that creates multiple embryos,
the majority of which are frozen, discarded, failto implant, or are lost at various stages of pregnancy.’
In 2022, a conservative estimate suggests approximately 3.3 million embryos were lost or frozen in
perpetuity.? By way of comparison, in 2022, 613,383 induced abortions were reported to the Centers
for Disease Control and Prevention (CDC).®

Additionally, the fertility industry shows a level of gross negligence absent in any other medical field
with “never events” — which are events that, per the term, should never occur— occurring regularly,
ranging from freezer failures® to “putting the wrong egg with the wrong sperm”® to implanting the
wrong embryo. In one such case, a woman “immediately” knew the baby she bore via IVF was not
hers: She and her sperm donor were white; the baby was black.”’

Related, the fertility industry practice of surrogacy has led to unconscionable outcomes:

e |n Pennsylvania, a Tier 1 registered sex-offender (convicted of child abuse and possession of
child pornography) and his male partner recently became parents via surrogacy “without the
same intense scrutiny, accountability, and judicial oversight mandated for the adoption
process.”®

e |n California, severe child abuse was discovered in the home of a couple housing 21 children
from various surrogate mothers, all of whom have been placed in protective custody.®

Alongside this, the cost of the expansion could easily range from $1-2 billion or more annually,
meaning American taxpayers would be forced to fund a risk-laden, unregulated, and for-profit
industry that is often unsuccessful (most IVF cycles fail) and fails to address the root causes of an
individual’s infertility.

In contrast to the issues surrounding IVF, restorative reproductive medicine has proven hugely
successful: root cause treatments have improved chances for fertility by up to 70% in two years. °
Moreover, “such methods may also increase a couple’s success rates if they decide to still use
IVF.”™ Given this, Liberty Counsel Action proposes that the ART and IVF expansion language in the
House and Senate NDAAs be removed, and restorative reproductive medicine be advanced.
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Lives Created, Placed on Hold: Born After Being Frozen for
Decades

In July 2025, a new record was set for the oldest baby born via IVF: Thaddeus Daniel Pierce,
conceived in 1994 alongside three other siblings (including a now-30-year-old sister), was frozen for
30 and a halfyears™ before being born to adoptive' parents Lindsey and Tim Pierce. The Ohio couple
shared that they were “open to any” kind of embryo, including those long-frozen. As aptly
summarized by his birth and adoptive mother, “it’s like something from a sci-fi movie.”"*

Indeed, scenarios like the above are becoming more common; numerous children have been born
after having been frozen as embryos, sometimes for decades.’® In another case, parents Rachel and
Philip Ridgeway felt called to build a larger family and also chose to do so through embryo
“adoption.”'® Conceived in 1992 and born on October 31, 2022, their twins were “kept in liquid
nitrogen at nearly 200 degrees below zero” for nearly three decades before the Ridgeways adopted
them." Their mom, Rachel, was 34 at the time — just a few years older than her twins."®

These stories illustrate the following scientific truth, outlined by Maureen Condic, Ph.D., associate
professor of neurobiology at the University of Utah School of Medicine: “The conclusion that human
life begins at sperm-egg fusion is uncontested, objective, based on the universally accepted
scientific method of distinguishing different cell types from each other and on ample scientific
evidence. ... Moreover, it is entirely independent of any specific ethical, moral, political, or religious
view of human life or of human embryos.”' The American College of Pediatricians corroborates this,
asserting that the difference between an adult human and a human in its “zygotic stage” at
conception is simply “one of form, not nature.”?

In essence, the location of an embryo at the moment of fertilization (in or outside the womb) does
not change the fact that said embryo is a unique human being. Given this, the expansion of IVF and
ART in TRICARE as proposed in the 2026 House and Senate National Defense Authorization Acts
(NDAA) raises several concerns.

Primary Ethical and Fiscal Concerns

1. The proposed expansion fails to address and prevent “never events” resulting from

the largely unregulated and risk-laden practices of the fertility industry.”

e Nationwide, as of 2023, only 11 states had “statutes that regulate facilities that collect and
transfer human gametes and embryos.” > This lack of regulations has more than likely
contributed to the gross negligence shown by the industry.

e In perhaps one of the most egregious examples, earlier this year Krystena Murray gave birth to a
child she “immediately” knew was not her own: she and her sperm donor are both white; the
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baby was black. While she resolved to raise the child, the biological parents discovered the issue
and demanded custody. The situation has left Murray “emotionally and physically broken.”?®
While closely regulated in every other field of medicine, the fertility industry is exempt from
reporting these “never events” (“major, avoidable mistakes”).?* Indeed, a lawyer whose firm has
represented hundreds of people with fertility industry claims summarized the issue well:
“Tragically we see very serious errors on a daily basis. These are the wild west days of the
American fertility industry ... It can do, basically, whatever it likes.”?

While some IVF providers operate with the best of intentions, the “bad actors” and the
unfortunate truth that ART procedures regularly lead to disappointment (miscarriage, stillbirth,
or death of the child post-birth) necessitate proper regulations, which the House and Senate
NDAA language fail to provide.

2. The proposed expansion fails to address the underlying root causes of infertility,

which are often far less costly, doing a disservice to our active military men and

women.?

Infertility, defined by the CDC as “not being able to get pregnant (conceive) after one year (or
longer) of unprotected sex,”?” affects 1 in 6 individuals worldwide,?® 1 in 5 American women, and
an estimated 1in 4 U.S. military service members.? Yet rather than investigate these alarmingly
high statistics to determine the root causes of infertility (ARTs address symptoms, not causes),
the House and Senate language ignores root causes, instead using taxpayer dollars to fund the
for-profit and essentially unregulated, risk-laden fertility industry.

Failing to ensure underlying causes of infertility are addressed will lead active services members
struggling with infertility to rely on a costly, often ineffective (most IVF cycles fail) medical fix.
Conversely, several single-clinic studies show “adjusted cumulative live birth rates ranging from
29% to 66%” when “subfertile couples” receive “restorative reproductive medicine ... for up to
two years.”*®

Restorative reproductive medicine (RRM) is often “far more affordable than IVF”*" and has also
been shown to succeed where IVF fails.®? For example, a study cited by Emma Waters with the
Heritage Foundation found “40% of couples previously diagnosed with infertility conceived
naturally after undergoing RRM-based treatments compared with a 24% success rate with I[VF.”%
Another study found 32.1% of women with an average of 2 failed IVF attempts experienced a live
birth after undergoing RRM.**

Furthermore, babies born post-RRM treatment tend to be born at term, as compared to babies
born post-IVF treatment, which are often pre-term; this results in “healthy babies that may save
health care systems considerably.”%
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3. The proposed expansion is fiscally irresponsible, using taxpayer dollars to prop up a

$46 billion*® for-profit and largely unregulated industry.

The Congressional Budget Office (CBO) estimated this provision would cost approximately $1.8

billion over three years, which includes $300 million per year for IVF cycles.*”

While some may contend this is an overestimate (the CBO states their estimate is subject to

“considerable uncertainty”®®), it is more likely an underestimate, considering the following:

o The estimate was based on an IVF cycle priced at $12,000, which is a low-end estimate; the
actual cost of a cycle can easily exceed $30,000,% a figure that would more than double the
CBO’s estimate for IVF from $900 million over three years to $2.25 billion over three years.

o The CBO also estimates that for the “900,000 married service members and unmarried
female members” the DoD would cover 25,000 IVF cycles. This is likely avast underestimate,
considering that (as proponents of the language point out) 1 in 4 active duty service members
or their spouses struggle with infertility,* which would equate to 225,000 individuals. Even if
one assumes just half of said individuals (112,500) will seek IVF, and using the low-end
estimate of $12,000 per cycle, the cost for IVF alone (not including other services covered
under the provision, e.g., intrauterine insemination, embryo storage, etc.) increases to
approximately $4 billion (estimated) over three years.

o Combiningthe above points (112,500 IVF cycles priced between $12,000 and $30,000), the
cost for IVF alone over 3 years would range from $4 billion - $1 trillion.

o Furthermore, the language would allow single servicemen to hire surrogates,* which is not
accounted for in the estimate, and is often far more costly than IVF alone (paying surrogacy
fees, etc.*). It also carries numerous additional risks to mother and child, detailed below.

o The House and Senate language provides for (at least) three egg retrievals per year, meaning
a single individual could undergo multiple (potentially unlimited) cycles of egg freezing or IVF.

Related, the House and Senate language largely disregard the CDC’s medical definition of

infertility,*® instead defining “infertility” to include “the inability of an individual to reproduce

without medical intervention ... as a single individual.” In other words, this language provides IVF
coverage for a single individual whether they have an actual, underlying medical condition
causing infertility or not, a clear misuse of taxpayer funds.

In short, the cost to implement this provision in the specified time frame could easily be

upwards of $5 billion.

4. The proposed expansion exacerbates the fertility industry’s current

commodification of children and exploitation of women via surrogacy.

Current estimates suggest there are 1.5 million frozen embryos nationwide.* The proposed
language expands this (often indefinite) practice of placing lives on hold.

Under the Senate language, federal funding for genetic testing and selection, currently offered
by over 90% of ART clinics for characteristics ranging from eye color to sex and even 1Q* (with
73% explicitly offering sex-selection®®), would be expanded. Such testing to select “desirable”
embryos is the epitome of eugenics, widely accepted as a failed science post the horror of the
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Nazi regime in Germany. Some seek to justify the current practice of eugenics by distinguishing
the reasons for it, but the outcome is the same: individuals die if they don’t make the grade.*’
The House and Senate NDAA language expand the practice of surrogacy, which enables
individuals to “buy” an egg or a sperm, “rent” a womb, and (as would be permitted under the
Senate language) “create” a child or “designer baby”“® with traits to their liking. By design, it
severs the “natural maternal bonding that takes place during pregnancy,” which can lead to
difficulties in adjustment for children,*® and often deprives a child of either a mother or a father.*°
In the current patchwork regulatory structure, children are at risk of exploitation as well: A
California couple who owned a surrogacy operation were recently found to be housing 21
children from various surrogate mothers — all of whom have been placed in protective custody
after the discovery of severe child abuse inside the home. As stated by one of the surrogate
mothers, “it's horrific, it's disturbing, it's damaging emotionally.”®"

Referring to such surrogacy agencies, Kallie Fell, executive director of the Center of Bioethics
and Culture states, “Anything goes. And these clinics, these agencies are not regulated by any
governing body.”*?

Related, surrogate mothers are also at risk of exploitation®® (including being trafficked®*) and
have a higher risk of postpartum depression® and severe maternal morbidities,*® compared to
those who conceived without the use of ART.*’

5. The proposed expansion fails to adequately address the health risks (to mother and
child) of IVF and ART.

The majority of women undergoing IVF often experience intense, painful treatments for months
or years, only to suffer the devastation of (at least one, if not numerous) failures to implant,
miscarriages, stillbirths, or deaths of children post-birth.%® Indeed, while live birth rates vary,*®
one study found that only 33% of women experienced a live birth following their first IVF cycle.®®
Women undergoing IVF also face a higher risk of numerous pregnancy complications, such as
vascular complications (e.g. irregular heartbeat and kidney injury) and preterm birth.5
Tragically, for the children that are born alive, a Swedish study demonstrates that they likely have
“higher infant mortality risks” compared to those born without the use of ART.%2

Children conceived through IVF have a higher risk of stillbirth, fetal anomalies, “any type of
childhood cancer,” leukemia, hepatic tumors, and more.®®

6. The proposed expansion could lead to increased federal funding of ethically

questionable practices.

While the House language bans preimplantation genetic screening (the Senate language does
not), it does not ban genetic modification. While this may be because the use of genetically
modified embryos intended for pregnancy is banned by an annual appropriations bill rider,®*
there are no guarantees it will be renewed. Furthermore, there are calls to remove the ban,®®
which could make the following permissible nationwide:®®
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o Creation of, and the sale or purchase of, genetically modified embryos for implantation
purposes, including three-parent embryos,®” enabling polyamorous “throuples” to have a
child related to all parents.

o Creation of human-animal chimeras, which have already been created by scientists in
China.®®

e Advancements in technology present further ethically questionable practices, including in vitro
gametogenesis (IVG), “which involves custom-making human eggs and sperm in the laboratory
from any cellin a person's body” and “is on the precipice of materialization.”®® This could enable
lesbian, homosexual, and transgender couples to have babies that are genetically related to
both partners, and a single person to have a “uni-baby.””° While the proposed House and Senate
language bans the use of human cloning and artificial wombs, a future Congress could easily
remove said bans, leading to the potential for a male to self-procreate without the assistance of
a biological woman.

e Perhaps most appallingly, the current lack of regulations surrounding ART has allowed a Tier 1
registered Pennsylvania sex-offender and his male partner to become parents via surrogacy
“without the same intense scrutiny, accountability, and judicial oversight mandated for the
adoption process.””' The sex-offender-now-surrogate-father, Brandon Keith Riley-Mitchell, was
convicted in 2016 for “sexual abuse of children” and “pleaded guilty to felony possession of child
pornography.”’?> He was sentenced to a maximum of 23 months of prison time, with a minimum
of three months in confinement.

e The above case serves to highlight the unethical outcomes permitted by the unregulated fertility
industry. While a PA district attorney is “calling for legislative action ... noting current state law
did not preclude Riley-Mitchell from becoming a father,” until such loopholes are corrected, the
federal government should by no means provide funding for an industry that accommodates
such unconscionable practices.”®

Recommendation: Advance Restorative Reproductive
Medicine (RRM)

Proponents of the ART expansion in the House and Senate NDAA'’s rightly claim it is hypocritical for
Congress to deny members of the military the same ART coverage they benefit from. The solution,
however, is not expanding bad policy. Rather, Congress needs to address the abhorrent lack of
regulatory structure over the fertility industry and pass legislation that values life, prevents the
commodification of children and exploitation of women, and ensures couples are aware of the risks
related to ART and the myriad restorative health options available, the latter of which would be
achieved by passage of the Reproductive Empowerment and Support through Optimal Restoration
(RESTORE) Act, recently re-introduced in both the House and Senate.”
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For further information, including more detailed recommendations, see Liberty Counsel Action’s
White Paper, “Current Fertility Industry Practices Call for Strict Oversight, Promotion of Restorative
Reproductive Medicine.”
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